The emergence of global norms of administrative law reshapes the administrative state. In many areas, covering diverse topics such as trade, financial regulation, public health, and the environment, various international agencies have acquired increasing influence over domestic regulatory processes. The integration with the global arena requires the state to forgo some of its regulatory powers. This Article focuses on the normative challenges posed by this new reality. Part I explicates the way in which the argument presented differs from the global administrative law literature. Whereas global administrative law studies the meta-norms that regulate the activities of global administrative bodies, we focus on the way in which international norms reshape decision-making processes within domestic bureaucracies. This Article develops an analytical schema that captures the distinct impacts of global administrative law on the domestic level. This schema distinguishes between three forms of influence: the substitution of domestic administrative discretion by global standards, the emergence of universal standards of administrative due process, and the globally inspired transference of enforcement responsibilities. Part II maps the various mechanisms through which transnational regulatory processes intervene in the local realm, reshaping the contours of domestic administrative law. The Article takes a pluralistic approach by highlighting the diverse sources and paths through which global law influences the domestic realm. Thus we focus both on the influence of the WTO system, as reflected in the three recent rulings against the U.S. (the Tuna-Labeling, Clove-Cigarettes, and Country of Origin Labeling ("COOL") Requirements cases) and on the influence of private transnational institutions such as the International Organization for Standardization, certification bodies such as Social Accountability International ("SAI"), and regulatory scientific institutions such as the International Commission on Non-Ionizing Radia-Vol. 46 tion Protection ("ICNIRP"). Part III proceeds to examine the normative challenges posed by these transnational regulatory processes. We start by exploring the hidden ideological agendas of this new global normative body, highlighting especially its neo-liberal, capitalist origins. We then move to discuss the problem of fragmented accountability regimes. These reflections question the legitimacy of the new body of globalized administrative law and point to the need to adapt our democratic conceptions and practices to this new reality. In this context, our approach steers a middle course between the extremes of sovereign exceptionalism and global constitutionalism, focusing on the potential of administrative law for democratic innovativeness. 
Introduction
Can a Government require cigarette manufacturers to sell their tobacco products in "plain" packages, not bearing their trademarks? Drawing on overwhelming evidence that the removal of trademarks could reduce smoking rates among the next generation of smokers, who are not yet "brand-loyal," 1 Australia has recently enacted the Tobacco Plain Packaging Act, which requires cigarettes packages to be sold in drab dark brown packages not bearing any trademarks other than the brand name of the tobacco company. 2 This regulatory intervention reflects the traditional model of administrative law, which assumes that governments and their administrative agencies have broad discretion to shape and implement policies, using a wide array of regulatory choices. In fact, however, various global processes have significantly curtailed this regulatory freedom. Tobacco manufacturers argue, in this case, that the new initiative of the Australian government consists of possible breaches of Australia's international obligations under the World Trade Organization's Agreement on Trade-Related Aspects of Intellectual Property Rights, the Technical Barriers to Trade ("TBT") Agreements, as well as under Australia's Bilateral Investment Treaty ("BIT") with Hong Kong. In November 2011, Philip Morris Asia Limited filed a claim against Australia under the Australia-Hong Kong bilateral investment treaty, alleging that the Plain Packaging Law expropriates intellectual property. 3 More recently, Ukraine, 4 Honduras, 5 and the Dominican Republic 6 all initiated proceedings against Australia in the WTO, arguing that Australia's measures erode the protection of intellectual property rights and impose severe restrictions on the use of validly registered trademarks.
While the Australian government still struggles to justify this legislation against criticism based on international economic law, a recent tragic accident in a textile factory in Pakistan calls for a reevaluation of the impact of transnational norms on domestic administrative law from a different perspective. On September 12, 2012, a fire swept through Ali Enter- 3. In a remarkable move, this Hong Kong-based subsidiary of the Philip Morris conglomerate purchased a 100% stake in Philip Morris [Australia] Limited only months before the legislation was introduced, presumably to pave the way for this claim. Mitchell & Studdert, supra note 2. In addition, Philip Morris, British American Tobacco, R Imperial Tobacco, and Japan Tobacco filed constitutional challenges to the legislation, focusing on section 51(xxxi) of the Australian Constitution, which is generally interpreted as providing just compensation to the owner of property that the government acquires. Id. prises textile factory in Karachi, trapping hundreds of workers in a building with barred windows and just one open exit, causing the death of nearly three hundred workers. On August 20, 2012, merely a month before the accident, this plant was granted the prestigious Social Accountability 8000 ("SA8000") certification, issued by Social Accountability International ("SAI")-a prominent international organization. 7 The SA8000 is an auditable social certification standard for a decent workplace; among its various requirements are provisions regarding "Health and Safety," which require certified firms to "take effective steps to prevent potential accidents and injury to workers." 8 One of the questions raised by this accidentprobably one of the worst industrial disasters in history-is whether the Pakistani administration relied on SAI to regulate the health and safety aspects of the Ali Enterprises operations, and thus transferred (de facto) to SAI its administrative duties. Such reliance, to the extent that it has in fact occurred, represents a departure from the classic paradigm of administrative law that places these regulatory responsibilities solely within the administrative agencies of the state. 8. Social Accountability 8000 Guidance Document, SOC. ACCOUNTABILITY INT'L, http:/ /www.sa-intl.org/_data/n_0001/resources/live/2008StdEnglishFinal.pdf. Article 3.1 states that " [t] he company shall provide a safe and healthy workplace environment and shall take effective steps to prevent potential accidents and injury to workers' health arising out of, associated with, or occurring in the course of work, by minimizing, so far as is reasonably practicable, the causes of hazards inherent in the workplace environment, and bearing in mind the prevailing knowledge of the industry and of any specific hazards." Other requirements concern child labor; forced labor; freedom of association, and more. See id. at arts. 1, 2, 4.
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9. Just nine months after this event, another disaster has hit the garment industry in the east, this time in Bangladesh. A building hosting a garment factory collapsed, leaving more than five hundrded dead. This disaster was again linked to poor safety standards and raised general concerns about the working conditions of more than 3.6 million Bangladeshis working in the garment industry and the role that Western retailers should play in improving them. See Amy Kazmin, Bangladesh Factory Collapse a Catalyst for Workers' Rights, WASH. POST, May 4, 2013, http://www.washingtonpost.com/ world/asia_pacific/bangladesh-factory-collapse-a-catalyst-for-workers-rights/2013/05/ 03/67a0c1f0-b416-11e2-baf7-5bc2a9dc6f44_story.html. These recurring disasters have led to the development of several new transnational regulatory schemes. On July 8, 2013, the EU launched a joint initiative for improving conditions for workers in Bangladeshi garment factories entitled " These cases are just two examples that highlight the extent to which transnational norms intervene in domestic regulatory processes. 10 Taking them as a starting point, this Article seeks, first, to unfold the structure of the increasing transnational intervention into local administrative processes, and second, to evaluate the gap between the articulation of regulatory discretion in traditional administrative law and the current reality of extending transnational intervention.
Classical works in the field of administrative law emphasized the problems that arise from endowing the executive branch with broad administrative discretion. 11 Generally speaking, the conventional narrative of administrative law has conceptualized agencies as omnipotent decisionmakers with vast bureaucratic power. In his Ideology of Bureaucracy in American Law, 12 Gerald Frug stated that " [b] ureaucracy is the primary form of organized power in America today." 13 This organized bureaucratic power has been perceived as a threat to human freedom and to constitutional principles. 14 Thus, controlling the discretion of unelected bureaucrats has been seen as the guiding principle of traditional administrative law. 15 According to this approach, administrative law should be understood as an attempt to legitimize modern bureaucratic power, by providing "a series of assurances that the legal system can overcome the perennial concerns about bureaucratic organizations" and that "bureaucratic organizations are under control." 16 the state apparatus and problematizes this power in the context of domestic constitutional law, disregards the increasingly globalized legal environment in which administrative action is embedded. Many local administrative decisions affect not only citizens but also foreign entities, such as investors, immigrants, and foreign laborers. Moreover, as a result of globalization processes, the state has lost its exclusive power to regulate matters that lie within the traditional realm of administrative law. In many areas, covering diverse topics such as trade, financial regulation, public health, and the environment, various international agencies have acquired increasing influence over domestic regulatory processes. The integration with the global arena, together with the economic promises it contains, requires the state, as will be elaborated below, to forgo some of its regulatory powers. 18 Second, this decoupling between bureaucratic power and the state apparatus also challenges the mechanisms of control developed by administrative law in order to counter potential abuse of administrative power. The main mechanisms of control-the non-delegation doctrine and judicial review of administrative action-by their very nature are not equipped to regulate the actions of transnational administrative bodies. The non-delegation doctrine assumes that the legitimacy of government bureaucracies is derived from legislation. According to this doctrine, "the legislature must retain primary decisionmaking authority for governmental activity because it represents the subjective desires of the democratic electorate. Bureaucrats must carry out the wishes of the people (as expressed by their chosen representatives), not their own personal conceptions of the good." 19 But this doctrine becomes irrelevant once its basic premise no longer holds in the era of globalization. Judicial review by domestic courts also lacks the power to control transnational regulatory processes, due to jurisdictional limitations. The normative reality generated by globalization calls for the reexamination of the basic theoretical and doctrinal conceptualizations of administrative law. This Article critically examines these conceptualizations and adapts them to the challenges administrative law faces in today's globalized society. Part I explicates the way in which our thesis differs from the arguments presented by the global administrative law literature. Whereas this literature typically focuses on the meta-norms that regulate the activities of global administrative bodies in their capacity as global norm-makers and Part II maps the various mechanisms through which transnational regulatory processes intervene in the local realm, reshaping the contours of domestic administrative law. In doing so, it responds to a lacuna in the literature on globalization that has tended to disregard the exact analytical and empirical features of this process. 20 Our analysis draws on the literature on global legal pluralism by noting the diverse sources and paths through which global law influences the domestic realm. Thus we focus not only on the influence of the WTO framework-as reflected in the three recent rulings against the U.S. in the in the Tuna-Labeling, Clove-Cigarettes, and Country of Origin Labeling ("COOL") Requirements cases-but also on the influence of private transnational institutions-such as the International Organization for Standardization and the International Commission on Non-Ionizing Radiation Protection ("ICNIRP")-and global certification bodies-such as Social Accountability International ("SAI") and the Global Food Safety Initiative. As we will demonstrate below, some of these global bodies provide also meta-regulatory rules that govern the actions of other transnational bodies (which in turn influence the domestic realm).
Part III proceeds to examine the normative challenges posed by these processes of transnational rule-making. We argue that this new reality requires administrative law to develop new legitimization devices that would supplement and even replace traditional devices. Our argument thus sheds new light on the classic critique of administrative law. 21 We start by criticizing the hidden ideological agenda of this transnational legal body, highlighting especially its propensity to neo-liberal, capitalist ideas. This bias undermines any attempt to ground the legitimacy of global administrative law on some universal rationality. We explore how this ideological bias can be countered at the global level. We then move to discuss the problematic posed by the fragmented accountability regimes that characterize today's global legal system. This fragmentation calls into question the legitimacy of global administrative law by exposing the lack of efficient control mechanisms on both the domestic level and the global level. Finally, we examine the challenge posed by the expanding influence of universal administrative law norms on our democratic conceptions of legitimization. While modern administrative law has developed sophisticated methods of public participation, these mechanisms have remained confined to the domestic level, disregarding the extent to which domestic administrative law is influenced by external norms. We assess the challenge of developing new decision-making processes and forms of participation that will be better attuned to the new global reality and at the same time meet democratic standards. In this context, our approach steers a middle course between the extremes of sovereign exceptionalism and global constitutionalism by focusing on the potential of administrative law for democratic innovativeness at the micro level of administrative praxis. 22 The analysis leads us to the conclusion that global processes have drastically changed the realm of administrative law. Administrative law can no longer be studied only by using traditional assumptions of absolute sovereignty and autonomous administrative discretion. The increasing influence of transnational norms on domestic bureaucratic processes should be taken as critical to the theory of administrative law, and not only as a footnote to it.
I. Global Administrative Law or Globalized Administrative Law
Our argument builds on the paradigm of global administrative law, 23 but seeks to transcend it. Global administrative law literature focuses on transnational regulatory processes and studies the meta-norms that regulate the activities of international bodies as global norm-makers and regulators. 24 In contrast, our study focuses on decision-making processes within domestic bureaucracies, and the way in which they are influenced by international processes and norms. Our argument thus exposes a certain blind spot of the global administrative law scholarship, which has not given sufficient attention to the dynamic of global-national interactions. To the extent that current research examines the influence of global administrative law on national processes it mainly focuses on the work of domestic courts, drawing on classical doctrinal notions such as "incorporation" or "legal transplants," or on the formal questions of the status of public international norms at the domestic sphere. 25 In contrast, this Article seeks to uncover the impact of international norms on domestic bureaucracies, taken as semi-autonomous systems, and on the potential reciprocal dynamic this impact could unleash between the national and international bureaucratic orders. This Article develops an analytical schema that provides a framework for analyzing and better understanding the influence of global administration law on domestic regulatory processes, distinguishing, as noted above, between three forms of intervention. We focus in particular on the emergence of universal standards of the administrative process. Here, we address the fact that beyond the particular norms generated by global bodies, transnational norm-production processes also establish basic standards of procedural and institutional integrity, which together form an emerging body of universal administrative law. By standards of procedural and institutional integrity we refer to those rules that regulate the procedure and structure through which decisions are being made. These include both due-process rules, which focus on the fairness of the administrative process, and perfecting rules, which seek to improve the decision outcome in terms of some overarching principle. 26. We use the concept of "universality" here in a somewhat tentative fashion to designate the emergence of global administrative law norms that apply at the domestic level. These norms diverge from conventional international law norms because they pierce the sovereignty veil, reaching subjects beyond the usual scope of public international law. Our use of the term is tentative because we are describing an evolving process; there is still substantial diversity and discord in this emerging body of law. Our discussion will highlight the pluralistic nature of this field, pointing out the role of both classic treaty-based bodies as well as hybrid and private bodies. Further, some of the processes we describe are soft law phenomena, and thus cannot be analyzed using the conventional doctrine of validity in international law. Therefore, the validity of some of the norms we describe cannot be articulated using the conventional theory of the secondary rules of recognition (the doctrine of sources) of international law (which is used to establish primary rules of international law). See Jonathan I. Charney, Universal International Law, 87 AM. J. INT'L L. 529, 531 (1993). More specifically, our thesis is that it would be a mistake to dismiss these processes because of their non-conventional structure. The influence of international norms on national administrative law is multi-dimensional both in terms of its sources or institutional background and in terms of its routes of implementation. In this part we want to offer an in-depth description of this multi-dimensional causality, drawing on the analytical framework that was introduced above. This framework will assist us in developing a better understanding of the inter-linkages between the evolving body of globalized administrative law and domestic administrative law and should pave the way for more detailed comparative studies. 27 A. Global Standards Replacing Local Administrative Discretion
The substitution of local administrative discretion by particular global standards happens when particular international standards are adopted by national systems. This process reflects, by its very nature, a contraction of the discretion of domestic regulators, which had traditionally included the freedom to design a regulatory policy, to set the necessary standards, and to enforce their implementation. The influence of international norms on national administrative law has undergone remarkable changes in recent years, in terms of both the extent and scope of that influence. International norms influence domestic administrative law not just through the realm of public international law but also through private and hybrid sources of transnational law. This argument draws on a pluralistic understanding of the transnational legal realm, recognizing the multiple ways through which international norms are developed. 28 The first pathway by which international law affects local administrative law is the classic channel of treaties. 29 Countries are subscribed to an increasing number of international treaties in many areas (e.g., trade, environment, intellectual property, etc.), which limit the discretion of their bureaucratic agencies in multiple areas. Of these, especially important are treaties in the international economic and trade spheres, particularly the WTO Agreement. 30 administrative agencies across multiple dimensions. Other economic agreements that constrain the discretion of national administrative authorities are regional and bilateral trade treaties, as well as bilateral investment treaties. The Organization for Economic Co-operation and Development ("OECD") 32 is another example of a multilateral treaty that has broad-ranging influence over domestic administrative law in diverse areas, from the struggle against corruption to environmental protection. Another important development in this context is the emergence of judicial tribunals with normative authority exceeding the conventional conceptions of the authority of public international law. 33 Prominent examples are the tribunals of the WTO and the International Criminal Court ("ICC"). 34 Administrative law is affected not only by standards associated with international treaties but also by norms produced by private international governance organizations ("PIGOs")-international organizations that are not the product of international treaties. 35 This route is the result of the increasing complexity of the global legal map, and the emergence of "regime complexes"-a new form of transnational governance in which treaty-based bodies and private or hybrid bodies combine to co-produce a governance regime in a particular field. 36 Prominent examples of such actors include standard-setting organizations such as the ISO, which constitutes an important source for technical and organizational standards; 37 the Global Reporting Initiative ("GRI"), which is the global leader in the area of environmental reporting; 38 and hybrid regulatory-scientific bodies such as ICNIRP, which promulgate exposure guidelines for non-ionizing radiation. 39 Other important certifying schemes are the SA8000 social certification standards for a decent workplace 40 and the Global Food Safety Initiative ("GFSI"), which provides benchmarking for global food-safety standards. 41 Norms of this type penetrate the local legal sphere through two main conduits. First, in some cases administrative authorities adopt standards that were developed by international organizations. Such adoption usually takes place through either secondary legislation or by administrative directives. 42 A second conduit is a voluntary incorporation by firms. This route has become a significant source of legal incorporation as more and more firms subscribe to transnational codes. 43 Such voluntary incorporation tends to have a network effect, especially as market leaders, such as WalMart (in the food market) or Karstadt-Quelle, Argos, and Woolworth (in the toys market), adopt certain standards. 44 A fascinating recent development in the field of private transnational regulation is the evolution of meta-regulatory processes: legal schemes that seek to regulate the global standard-setting process itself. Thus, for example, ISEAL Alliance, which is a global association of standard-setting organizations and accreditation bodies focusing on sustainability standards, has developed a Standard-Setting Code (ISEAL Code of Good Practice for Setting Social and Environmental Standards) that defines good-practice standard-setting processes with the objective of increasing the credibility of the resulting standard. 45 The GFSI developed general benchmarking criteria for food safety schemes, which define the process by which food safety schemes may gain recognition by GFSI. 46 These meta-regulatory schemes have gained recognition by significant global actors. 47 The incorporation of private transnational norms into domestic law is driven by two concepts of authority: epistemological authority, that is, recognition of the superior knowledge and expertise of the rule-making body, and normative authority, which reflects recognition of the authority of these transnational bodies to produce binding norms. 48 In some cases, especially in the field of technical standards, the normative authority is created through endorsement by public treaties. The establishment of the WTO was particularly important in this context: the Agreement on Technical Barriers of Trade ("TBT") and the Agreement on the Application of Sanitary and Phytosanitary Measures ("SPS") encourage WTO Members to adopt international standards set by organizations such as the ISO and the Codex Commission. 49 The adoption of private transnational norms is also motivated by economic interests, especially in non-hegemonic states, in which local decision makers (regulators or company managers) may have little choice but to adopt the international standards.
B. Global Standards Affecting the Administrative Process: Due Process and Beyond
The concept of universal standards of the administrative process sheds light on a distinct type of influence on national administrative law. It calls attention to the fact that beyond the particular norms generated by global administrative bodies-both public and private-transnational norm-pro- duction processes also establish general standards of procedural and institutional integrity, which together form an evolving body of global general administrative law. By standards of procedural and institutional integrity, we refer to those rules that regulate the procedure and structure through which decisions are made. What we have in mind are both due process rules that focus on the fairness of the administrative process (e.g., noticeand-comment rules, transparency rules) 50 and perfecting rules 51 that seek to improve the decision outcome in terms of some overarching principle such as collective welfare (e.g., proportionality, cost-benefit analysis, riskassessment). 52 Among the diverse sources driving this process, the WTO takes a prominent role. The WTO adds to the development of both due process rules and perfecting rules. But the WTO is not alone in this process. It is part of a broader transnational network of law-making bodies, consisting of both public and private institutions that take part in the promulgation of this new universal administrative law rulebook. What distinguishes this network from global administrative law is that it claims to directly shape the discretion of national administrative bodies. Below we provide an overview of this new body of law and elaborate on the way its impact takes place.
The Development of Universal Due Process Norms
The WTO legal system plays a key role in the development of this network of universal due process rules. Article X of the GATT establishes a general framework for regulatory due process in trade regulation, which consists of rules on transparency of trade-related regulatory measures and the uniform, impartial, and reasonable administration of these rules. Similar requirements about transparency can be found in the SPS and TBT Agreements. The WTO rulebook also includes provisions that seek to protect the fairness of the legal processes that take place within the regulatory systems of WTO Members in areas governed by WTO law. Thus, for example, the Anti-Dumping Agreement contains provisions for issuing notices to interested parties and to the public about the launching of dumping investigations (Article 12), as well as regarding the review of administrative deci- 52. The distinction between fairness procedures and perfecting procedures is not exact. Some perfecting procedures can also serve fairness goals (e.g., cost-benefit analysis contributes to the ideal of fairness by facilitating comparison, thus making discrimination more difficult). "Due process" rules could be considered perfecting since they contribute to the total fairness of the administrative system as a whole as well-at least by some observers-to its epistemic perfectness by bringing to the process the views of people outside the regulatory circle. Perfecting procedures are commonly driven by particular worldview, and thus can also be a source of ideological conflict. sions concerning anti-dumping duties (Article 13). 53 Transparency rules have also been introduced by other international treaties such as the Rotterdam Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides in International Trade, the Stockholm Convention on Persistent Organic Pollutants, the Aarhus Convention, and more. 54 The rulings of WTO tribunals have served as another source of due process rules. 55 A good example of this process is the case of Argentina's poultry anti-dumping duties. 56 Article 12.1 of the Anti-Dumping Agreement requires the authorities of the importing Member to notify about the initiation of an investigation both the WTO Member or Members the products of which are subject to such investigation, as well as to "other interested parties known to the investigating authorities to have an interest" in the investigation. 57 The Panel discussed the question of the effort required by the administrative authority to locate an interested party for the purpose of notification and ruled that "the nature of the Article 12.1 notification obligation is such that the investigating authority should make all reasonable efforts to obtain the requisite contact details." 58 It then reached the conclusion that Argentina did not make such a "reasonable effort," and therefore violated Article 12.1 of the Anti-Dumping Agreement. 59 Another example of the potential influence of the WTO on the procedural standards of domestic administrative law is the decision in the Shrimps case. 60 In that case, the Appellate Body accepted the American position whereby the regulatory regime that it established, which prevented the import of shrimps without certification concerning the use of methods that protect sea turtles, was entitled to the exemption specified in Article XX of the GATT (starting, among others, with limitations required for the protection of the lives and health of people, animals, and plants). 61 Nevertheless, the ruling of the Appellate Body contained substantial criticism of the decision-making processes, and it is likely to affect the shaping of universal standards of due process. The original decision of the Panel noted that, in this matter, the American regulatory arrangement suffered from administrative flaws. Thus, as part of the process of obtaining an import license, the applicants (India, Pakistan, Malaysia, and Thailand) were not given the opportunity to be heard (which could have been the cause of the denial of the import license), they did not receive a reasoned decision, and they had no proper way of appealing the administrative decision. 62 Subsequently, the Appellate Body also discussed the fairness of the process, but in doing so it did not base its decision on the American administrative law but on the interpretation of the expression "arbitrary . . . discrimination between countries where the same conditions prevail," found in Article XX of the GATT. 63 The recent decision of the WTO Panel in the dispute over the country of origin labeling ("COOL") requirements for imported livestock in the U.S. provides another illustration of this form of intervention, as the Panel noted the failure of the U.S. to meet the WTO transparency requirements. 64 In U.S. -Clove Cigarettes, the United States was found in breach of both the notification and the "reasonable interval" requirements of the TBT Agreement. 65 While the norms promulgated by the WTO are similar in their spirit to existing standards of administrative law in developed legal systems, they 60 . According to Article 2.12 of the TBT Agreement, members must also allow a "reasonable interval" between publication and entry into force of a measure "in order to allow time for producers . . . particularly in developing country Members, to adapt their products or methods of production." TBT Agreement, supra note 45, at art. 2.12.
may differ in their particular details from the position of domestic law. The normative status of WTO law provides its prescriptions with unique influence over local administrative law.
International investment law is another field of international economic law that establishes global general norms of administrative due process. International investment law serves as the source of both due process and perfecting rules. Particularly noteworthy in this context is the concept of regulatory expropriation, which creates a potential cause of action under most bilateral investment treaties. The NAFTA case of Metalclad provides a good example for both types of rules. 66 The case dealt with a Mexican subsidiary of a U.S. disposal company that operated a hazardous waste facility. The Mexican government granted the company federal construction and operating permits, and the local government granted a state operating permit. 67 However, the company's application for a municipal construction permit had been rejected for environmental reasons. 68 The company instituted arbitration proceedings under the ICSID rules. It argued for infringement of Article 1105(1) of NAFTA, which states that "each Party shall accord to investments of investors of another Party treatment in accordance with international law, including fair and equitable treatment and full protection and security." 69 The tribunal held:
The absence of a clear rule as to the requirement or not of a municipal construction permit, as well as the absence of any established practice or procedure as to the manner of handling applications for a municipal construction permit, amounts to a failure on the part of Mexico to ensure the transparency required by NAFTA. 70 In addition, the municipality failed to give proper and specific reasons for its decision, which would refer to defects in the physical construction of the site. 71 In addition, the investor was not given an opportunity to appear before the body that made the decision. 72 Following that, the tribunal held that the municipality's refusal to issue the local construction permit due to environmental considerations amounted to an indirect expropriation of Metalclad's investment without providing compensation. 73 Thus, Mexico was found in violation of Article 1110 of NAFTA, which provides that The new field of private transnational regulation is another important source of due process norms. Particularly important are rules regarding transparency and participation. Thus, standards such as GRI, ISO 14001, ISO 26000, Equator Principles, OECD Multinational Guidelines and Accountability standards all include provisions on disclosure and stakeholder participation. 75 While the details vary, they all seem to share a similar principled commitment to procedural fairness. Unlike the WTO rules, which have universal application due to the WTO's broad membership, these private rules apply only to the firms that choose to adopt them. 76 However, taken together, in fact these private rules contribute to the consolidation of norms regarding transparency and public participation and thus to the creating of a new global body of due process norms. 77
Reaching Beyond Classical Due Process: The Evolution of Perfecting Procedures Allowing Deep Intervention into Regulatory Discretion
The contribution of the WTO to the development of global general standards of administrative law extends also to issues that lie beyond the procedural concept of due process, to what we suggest to call perfecting rules. This development is manifested in three main areas, most prominently realized in the context of the TBT and SPS Agreements and in the jurisprudence of Article XX of the GATT 1947: (a) general perfecting principles such as necessity, proportionality, and even-handedness used to review regulatory decisions with anti-trade effects; 78 (b) principles of risk assessment and scientific justification in the context of the SPS Agreement; and (c) detailed perfection procedures (risk assessment) developed by global standardization bodies. 79 To illustrate our argument, we focus on the TBT and SPS Agreements. These agreements give the WTO extraordinary powers to intervene in regulatory discretion in areas that fall outside the domain of trade, such as public health and environmental quality. Generally, the SPS and TBT agreements endow three distinct types of transnational bodies with the authority to intervene in the discretion of national authorities, covering dif- 79. We do not claim that these rules have, at this point in time, a clear meaning; they are still at the process of consolidation. They represent, however, a new and unprecedented development in international law. ferent phases of the regulatory process: international standards setting bodies (standards content), the WTO judicial tribunals (through the doctrines of even-handedness, necessity, risk-assessment and scientific justification), and foreign laboratories and accreditation bodies (compliance assurance). 80 Overall, the SPS and TBT Agreements have considerably expanded the grounds on which the WTO can intervene in local regulatory processes, by creating a regulatory system that reaches beyond the traditional concerns of the international trade system, and provides grounds for intervention in the regulation of non-trade issues such as environmental and health risks. 81 The SPS Agreement deals primarily with regulation focusing on food safety and agricultural products; 82 the TBT Agreement deals with technical standards in general. 83 There are similar provisions concerning technical and SPS standards in some of the bilateral free trade agreements as well. 84 The SPS and TBT Agreements are driven by the understanding that transnational differences in technical standards increase the cost of transnational commerce and thus undermine public welfare. In view of this problem, the agreements seek to encourage a process of global harmonization by means of two parallel mechanisms. First, the SPS and TBT agreements encourage member countries to adopt international standards set by organizations such as the ISO and the Codex Alimentarius Commission ("Codex Commission"). 85 A key element in the harmonization strategy of the two agreements is the creation of a presumption of conformity with the SPS, TBT, and GATT Agreements in favor of legislation consistent with international guidelines, recommendations, and standards. 86 The second mechanism of harmonization used by both agreements relies on bilateral agreements of mutual recognition of standards 87 and mutual recognition of conformity assessment carried out in the laboratories of the other country. 88 The SPS and TBT Agreements deviate from the traditional focus of the GATT Agreement on non-discrimination 89 by focusing not only on matters of transparency 90 and consistency, 91 but also, and most importantly, on the manner in which national administrative authorities exercise discretion in setting and implementing their public health and environmental regulatory regimes-topics that, until the establishment of the WTO, had been considered to lie exclusively within the jurisdiction of the sovereign state. The SPS and TBT Agreements establish two sets of principles that help determine the legitimacy (trade-wise) of a given regulatory measure. The first set is based on the classical GATT principle of non-discrimination encapsulated in the doctrines of "most favored nation" and "national treatment". 92 The second set examines the substantive justification of the regulatory measure, from the points of view of both scientific justification and 85. TBT Agreement, supra note 45, at art. 2.4; SPS Agreement, supra note 82, at art. 89. Tuerk and Howse refer to this as the anti-protection norm that is at the basis of article III (4) proportionality (in the sense of being least trade restrictive). 93 A recent illustration of WTO's capacity to intervene in domestic regulatory processes can be found in a series of cases dealing with the TBT Agreement. In these cases-involving U.S internal regulation of the labeling of tuna products, the labeling requirements for imported livestock, and the ban on the sale of "flavored" cigarettes (cigarettes containing a flavor or herb or spice, excluding menthol cigarettes)-the WTO tribunals have demonstrated their willingness to delve deeply into the rationale and architecture of U.S. domestic regulation. 94 The Tuna-Labeling case provides a good illustration of our argument. 95 In that case, Mexico challenged the U.S. labeling scheme regarding tuna products (U.S. Dolphin Protection Consumer Information Act, "DPCIA"). It argued that the DPCIA, despite its non-prescriptive nature, is a "technical regulation" and subject to the provisions of the TBT Agreement. 96 Further, Mexico argued that the DPCIA is discriminatory (TBT Article 2.1), more trade-restrictive than necessary (TBT Article 2.2), and unjustifiably fails to use an international standard-the 1999 Agreement on the International Dolphin Conservation Program ("AIDCP") as the basis for labeling (TBT Article 2.4). 97 The decision of the Appellate Body on these issues serves as an example of the potential of the WTO to reshape domestic administrative law. First, the Appellate Body adopted an expansive reading of the definition of "technical regulation." 98 This expansive reading has far-reaching consequences because it extends the regulatory ambit of the TBT Agreement. The Appellate Body rejected the U.S. argument that "compliance with a labelling requirement is not mandatory in situations where producers retain the option of not using the label but nevertheless are able to sell the product on the market." 99 The Appellate Body noted that the restrictive U.S. interpretation is not supported by the text of TBT Annex 1.1. It attached significance to the fact that "while it is possible to sell tuna products without a 'dolphin-safe' label in the United States, any 'producer, importer, exporter, distributor or seller' of tuna products must comply with the measure at issue in order to make any 'dolphin-safe ' Second, the Appellate Body accepted the Mexican claim that the U.S. "dolphin-safe" labeling provisions modify the conditions of competition in the U.S. market to the detriment of Mexican tuna products and thus are inconsistent with TBT Article 2.1. 101 The Appellate Body examined in this context the U.S. claim that the different criteria that were used to substantiate "dolphin-safe" claims have been "calibrated" to the risk that dolphins may be killed or seriously injured when tuna are caught. 102 "In this regard, the [U.S.] emphasized the uniqueness" of the Eastern Tropical Pacific ("ETP") "in terms of the phenomenon of tuna-dolphin association," which is widely used "to catch tuna, and causes observed and unobserved mortalities" that, the U.S. argued, "are not comparable to dolphin mortalities outside the ETP." 103 This uniqueness justified, the U.S. argued, the unqualified ban on tuna products that contain tuna caught in the ETP from applying for a "dolphin-safe" label. The Panel heard expert evidence from both sides and concluded that while the U.S. demonstrated that the fishing technique of setting on dolphins is indeed particularly harmful to dolphins, the U.S. failed to demonstrate, based on the evidence that Mexico presented, that the risks to dolphins from other fishing techniques are insignificant 104 and do not, under some circumstances, rise to the same level as the risks from setting on dolphins. 105 The Appellate Body ruled that United States had therefore failed to demonstrate that "the detrimental impact of the US measure on Mexican tuna products stems exclusively from a legitimate regulatory distinction." 106 The Appellate Body noted, in particular, that whereas "the US measure fully addresses the adverse effects on dolphins resulting from setting on dolphins in the ETP" it does not "address mortality (observed or unobserved) arising from fishing methods other than setting on dolphins outside the ETP." 107 In these circumstances, even if the fishing technique used by Mexican fishermen is particularly harmful to dolphins, the Appellate Body noted that it is not "persuaded that the United States has demonstrated that the measure is even-handed in the relevant respects." 108 The Appellate Body reached similar conclusions in the Clove-Cigarettes and COOL cases.
The Appellate Body's rejection of the argument that the U.S. measure in the Tuna-Labeling case (as well as in the Clove-Cigarettes and COOL cases) was not more trade-restrictive than necessary to fulfill its legitimate objectives, and thus not inconsistent with Article 2.2 of the TBT Agree- ment, could be seen as reflecting a policy of deference to the discretion of domestic regulators-counter to our thesis. 109 It would be wrong, however, to overstate the deference component of this decision. The Appellate Body's conservative reading of Article 2.2 is in fact overshadowed by its ruling that the U.S. regulatory measures in all the three cases were incompatible with Article 2.1 of the TBT Agreement due to their discriminatory nature. This ruling reflects a de facto interventionist approach, inconsistent with the Appellate Body's ostensibly deferential reading of Article 2.2. First, the application of Article 2.1 by the Appellate Body involved an indepth scrutiny of the regulatory measure, as demonstrated by the critique of the "calibration" argument presented by the U.S. in the Tuna Labeling case (the "even-handedness" requirement). Second, correcting the discriminatory aspect of local regulation may be difficult to achieve, due to internal regulatory complexities. Such difficulties could ultimately undermine the capacity of the state to achieve its legitimate regulatory objectives.
Thus, for example, in the U.S. Clove-Cigarettes case the capacity of the U.S. authorities to achieve the objective of reducing smoking rates is mired by the implications of the Supreme Court ruling in FDA v. Brown & Williamson Tobacco Corp., 110 which stated that the FDA did not have the power to regulate tobacco, and the political entanglements in Congress following it. 111 The U.S. could theoretically implement the WTO ruling by banning menthol cigarettes, 112 but this proposal is unlikely to pass Congress and would not assist Indonesian exports of clove cigarettes. 113 The U.S. could repeal the current ban on cigarettes with flavoring other than menthol or tobacco, but this move is again likely to meet political resistance in Congress. 114 While the discrimination-based argument of the Appellate Body may seem less interventionist than the "least-trade restrictive" argument of article 2.2, the way in which it was applied by the Appellate Body in these three cases was ultimately similarly interventionist, both 109 because it involved an in-depth critique of domestic regulatory decisions and because of its potential detrimental impact on the capacity of domestic regulators to accomplish their legitimate goals.
A further illustration of the way in which the SPS and TBT agreements extend the intervention horizon of WTO law beyond its traditional focus on non-discrimination can be found in the risk jurisprudence of the SPS Agreement. According to the SPS Agreement, WTO members cannot impose limitations on the importation, marketing, and sale of any materials or products, even if the limitations are imposed equitably, if the national regulation is not based on sound scientific justification 115 and a detailed process of risk assessment. 116 The influence of the SPS Agreement on the substantive discretion of state authorities was addressed in several cases by the WTO judicial bodies. The best-known case is the beef hormones dispute, 117 which began in the 1980s, when the EC prohibited the importation of beef injected with synthetic growth hormones. The prohibition was enshrined in a Directive stating that no beef that has been treated with synthetic or natural hormones is to be sold in EC countries, whether produced locally or imported. 118 The U.S. claimed that this position was inconsistent with the SPS Agreement. The Appellate Body accepted the U.S. and Canadian claims that the Directive was inconsistent with the principles of the SPS Agreement, which require that regulation in the area of food safety 119 be based on scientific justification and a proper process of scientific assessment. 120 Another example is the U.S.-EU con- 118. Id. 119. The legal principle is formulated in the decision of the appellate body as follows: "We believe that Article 5.1 . . . with . . . Article 2.2 of the SPS Agreement, requires that the results of the risk assessment must sufficiently warrant -that is to say, reasonably support -the SPS measure at stake. The requirement that an SPS measure be 'based on' a risk assessment is a substantive requirement that there be a rational relationship between the measure and the risk assessment." Id. at art. 193. For a discussion of the directives of this agreement, see Perez, supra note 81, at ch. 4. flict concerning genetically engineered food (GMOs). 121 As noted above, a further important source of perfecting rules is the general guidelines on risk assessment promulgated by global standard setting bodies. Article 5.1 of the SPS Agreement states that member countries, as part of their internal regulatory process, must take into account risk assessment techniques developed by the relevant international organizations. 122 In other words, when they promulgate domestic regulations, member countries must take into consideration not only the international standards relevant to the specific regulatory problem being addressed, but also the methodology of risk assessment developed by such organizations. 123 The organizations listed in Article 5 include the International Office of Epizootics (OIE), Codex Alimentarius Commission (Codex), and the International Plant Protection Convention (IPPC). 124 Another body of law that influences the scope of regulatory discretion is international investment law. This influence derives from the concept of regulatory expropriation, based on the expropriation provision present in one form or another in all bilateral investment treaties. This provision obligates the host state to compensate foreign investors for loss of their investment in case it is expropriated. The expropriation provision was interpreted as potentially applying not only to cases involving actual expropriation of investments but also to cases in which the value of investment was reduced due to the establishment of stricter regulation. 125 In making decisions regarding disputes involving regulatory expropriation, several arbitral panels have made reference to proportionality in the evaluation of the relationship between the purpose of the impugned measure and the effect of the measure on the investor. 126 This trend seems to be consistent with the WTO jurisprudence on that issue. Some authors have argued that the capacity of international investment law to intervene in national regulatory discretion is inconsistent with the public interest and could lead to (socially unjustified) regulatory chill. 127 At the same time, others have argued that this intervention can improve domestic regulatory failures. 128 At any rate, what we want to emphasize is that international investment law, just like the WTO, intervenes not just in classic questions of due process but also in issues relating to the logic and rationale of the regulatory decision.
C. Transnational Transfer of Enforcement Responsibilities
The transference of enforcement responsibilities occurs in several arenas involving both public and private forms of international law. Taken together, these different processes reflect a further significant impact of global administrative law on the domestic arena. One area in which this transference takes place is conformity assessment of technical standards. As described above, one of the ways through which the TBT and SPS agreements seek to advance the goal of international harmonization is to encourage WTO members to sign agreements on conformity assessment. 129 products with local (or international) standards in laboratories located outside the target country (e.g., in the country of origin). These agreements erode the power of domestic administrative agencies, even when the standard remains local, since they transfer the power to supervise and implement the domestic norm from the national administrative agency to an external body.
The scale of this phenomenon at the global level can be ascertained from the work of the Committee on Conformity Assessment (CASCO) established by the ISO in order to encourage international harmonization of conformity assessment procedures. The committee both works on the principles and the practice of conformity assessment 130 and develops documents that are published as ISO/IEC International Standards or Guides. 131 CASCO's main objectives are (1) to prepare international guides and International Standards relating to the practice of testing, inspection, and certification of products, processes, and services; and (2) to promote mutual recognition and acceptance of national and regional conformity assessment systems, and the appropriate use of International Standards for testing, inspection, certification, assessment and related purposes. 132 So far, CASCO has been involved in the publication of 27 standards. 133 It has 71 participating countries and 48 observing countries. 134 Similar processes of transference of enforcement powers also occur in the domain of corporate social responsibility (CSR). Many of the global CSR codes have developed an intricate system of private verifications and accreditation, which is operated and managed outside the boundaries of state control. Prominent examples of this process are the environmental management system-ISO 14001, 135 136. GRI Sustainability Reporting Guidelines G3.1, supra note 38. The GRI Guidelines offer two complementary compliance mechanisms. GRI can check the reporter's self-declaration of its reporting application level. Another alternative is to have the report reviewed by a third party. Id. at 6. GRI checks for the presence or absence of the criteria in the report that corresponds to the report maker's self-declared Application Level. The GRI Application Level check does not represent GRI's view on the quality of the report and its content; it is simply a statement about the extent to which the GRI Reporting Framework was utilized. In contrast, external assurance is expected to assess whether the report provides a reasonable and balanced presentation of performance, taking into consideration the veracity of data in a report as well as the overall selection of content. See id. at 41. conditions SA8000. 137 The certification procedures of the SA8000 standard came under scrutiny following the 2012 tragic accident in Ali Enterprises textile factory in Karachi, already mentioned in the introduction. We will further examine the implications of this incident below. 138 The transference of regulatory powers also occurs at the meta-regulatory level: the transnational system also provides the framework that supervises and monitors the multiple bodies-laboratories, accreditation bodies, external verifiers-that provide those various enforcement services. For example, one of CASCO's main goals is to develop international guides and international standards relating to the operation and acceptance of testing laboratories, inspection bodies, certification bodies, and accreditation bodies. 139 In a similar manner, the ISEAL Code of Good Practice for Assuring Compliance with Social and Environmental Standards provides general guidance for assurance compliance processes. 140 The global organization AccountAbility developed a general framework for assurance compliance for organizations. The AA1000 Assurance Standard 2008 provides a comprehensive way of holding an organization accountable for its management, performance, and reporting on sustainability issues by evaluating the adherence of an organization to the AccountAbility Principles and the reliability of associated performance information. 141 Such meta-regulatory frameworks can also be found in more specific contexts. For example, SAAS has developed meta-rules regarding the accreditation of certification bodies in the context of social standards such as SA8000. 142 137. The accreditation and monitoring of organizations certifying for SA8000 is carried out by the international accreditation agency Social Accountability Accreditation Services (SAAS) which was founded in 2007 to accredit and monitor organizations as certifiers of compliance with social standards, including the Social Accountability 8000. 
III. Challenges for Administrative Law in the Era of Globalization
The increasing influence of global law on national administrative law raises important normative and policy dilemmas. In particular, we argue that the emerging decoupling of bureaucratic power and the state apparatus challenges the traditional mechanisms of control developed by administrative law in order to counter to potential abuse of administrative power. The new reality of increasing transnational intervention in the domestic sphere requires administrative law to develop new legitimization devices.
We start by examining the possibility to ground the legitimacy of this new body of transnational administrative law in (some) universal rationality, exploring, in particular, and in this context criticizing, its ideological undercurrents. We then move to discuss the problem of fragmented accountability regimes. This fragmentation questions the legitimacy of global administrative law by pointing to the lack of efficient control mechanisms. Finally, we examine the challenge posed by the expanding influence of universal administrative law norms on our democratic conceptions of legitimization.
A. The Ideological Undercurrents of Global General Administrative Law
The norms of this evolving system of global general administrative law are not ideologically neutral. They are driven by certain perceptions regarding the nature of a good and just society, more specifically by a neo-liberal, capitalist vision. This ideological dimension is problematic mainly because it remains concealed behind a discourse of rationality and objectivity. Exposing the way in which the ideological presuppositions underlying this new body of law are manifested in its intricate doctrinal structure is thus an important contribution to the project of "placing political controls on a globally unleashed capitalism." 143 This ideological bias undermines any attempt to ground the legitimacy of global administrative law on some universal rationality. 144 The neo-liberal, capitalist vision is particularly dominant in the regimes of WTO law and international investment law. Because of the institutional ties between the WTO and some of the global standardization regimes (through the TBT and SPS Agreements), this ethos also influences the norm-production process in their respective spheres. The way in which the capitalist ethos influences the structure of the new universal regime of administrative law is not always obvious or transparent. It is beyond the scope of this Article to provide a complete exposition of this influence and we will focus on two recent examples-the decisions of the Appellate Body in the Tuna-Labeling case and the Clove-Cigarettes case-which illustrate this point. 145 In the Tuna-Labeling case, the Appellate Body ruling was driven by the understanding that "the lack of access to the 'dolphin-safe' label of tuna products containing tuna caught by setting on dolphins has a detrimental impact on the competitive opportunities of Mexican tuna products in the US market." 146 The Appellate Body did not consider an alternative approach that would focus on the possibility of achieving a better environmental response to this dilemma. Thus, it did not ask itself how to combine the U.S. regulatory regime (the DPCIA) with the AIDCP in order to produce a better regime for protecting dolphins in the ETP and elsewhere. Similarly, in the Clove-Cigarettes case the Appellate Body did not consider the political economy factors that could undermine the capacity of the U.S authorities to achieve the objective of reducing smoking rates, following the discrimination-based ruling of the Appellate Body. Overall, the main problem with the Appellate Body's discrimination-based strategy is that it has been motivated solely by a concern over the competitive conditions in the tobacco market and not by a holistic approach to the regulatory dilemma. 147 Exposing the capitalist undercurrents of the universal administrative law norms highlights the need to develop new institutional venues in which the ideological presuppositions of this new body of law could be subject to public contestation. 148 What is needed, in other words, are institutionalized mechanisms that could support reflexive deliberation regarding these rule-making processes, in a way that will enable the public to unveil and criticize their underlying presuppositions. One way to promote this goal is to create a new global alliance (or alliances) of transnational institutions that pursue non-economic objectives. Such alliances should include both treaty-based international organizations such as UNEP and WHO and private transnational organizations such as GRI and Social Accountability International. 149 Creating such sustainability-based alliances could counter the economic-driven logic of the WTO with a more holistic thinking that gives due regard to social and environmental/health concerns. Such an alliance also has the potential to promote sustainability thinking in the emerging global general standards of administrative law. Two examples are the subjection of the SPS principle of scientific justification to the precautionary principle and the extension of the transparency principle to environmental and labor issues as promulgated by the GRI G3.1 Sustainability Reporting Guidelines. 150 146. The Tuna Labeling case, supra note 94, ¶ 235 (emphasis added). 150. One possible interpretation of the precautionary principle (PP) is the imposition of greater sensitivity to false negatives. In some environmental-health contexts involving Sustainability-based alliances have already emerged in various contexts. Various global initiatives follow this vision: the United Nations Environment Programme Finance Initiative (UNEP FI), which is a global partnership between the UNEP and the global financial sector; the GRI global strategic partnerships with the OECD, the UNEP, and the United Nations Global Compact; ISO 26000 Guidance on social responsibility was developed through a wide range consultation, drawing on a network of sustainability organizations. 151 The main problem facing this idea is the current asymmetry between the institutions of global capitalism and the institutions that have the potential to be part of such a sustainability alliance. A good example of this asymmetry is the failure of the June 2012 Rio+20 Conference to strengthen UNEP, leaving it almost as weak as it was before the conference. 152 The Rio+20 Conference has also failed in its effort to promulgate a clear concept of "green economic growth," which could serve as a counter concept to the vision of growth underlying the WTO. 153 In that respect, the literature celebrating the emergence of new resisting institutions, following the 2008 financial crisis, seems to express wishful thinking. 154 severe hazards the possibility of false negatives (Type II errors)-that is, failing to detect a true hazard-could be considered much worse than the possibility of false positives (Type I errors)-that is, falsely describing something as hazard. Type I errors drive the conventional scientific work and by imposing greater sensitivity to Type II errors the PP could reform the nature of scientific justification in the specific context of health and environmental hazards. The accountability challenge focuses on the tension between the processes of regulatory harmonization and transference of enforcement responsibilities, described above, and the primarily domestic regimes of accountability (tort law, criminal law, and administrative forms of accountability), which are still highly fragmented. In other words, while globalization has triggered a process which requires domestic regulators to exercise their discretion according to globally determined decision-frameworks and to rely on the discretion of external bodies (laboratories and accreditation bodies) in the implementation of local (or global) standards, decisions on liability for the same actions are still governed by domestic systems of accountability. 155 This accountability gap could distort both global and local decisions regarding risks in a way that may lead to sub-optimal policies. First, the fragmentation of accountability regimes could prevent attempts to hold international actors accountable for their negligent actions. This problem arises because of the inherent mismatch between states' exposure to foreign actors and their capacity to subject them to ex ante regulatory scrutiny or ex post tortious or criminal liability. Transnational regulatory bodies could generate risks that could influence the external domestic market in various ways: (1) through the negligent promulgation of a standard (which was followed by local players-whether firms or public officials); (2) by negligently conducting conformity assessments of products designated for export (which were relied upon by local players-whether firms or public officials); and (3) by negligently certifying a local firm to some global standard (e.g., the incident in the Ali Enterprises textile factory in Karachi involving SA8000 certification). 156 The risks associated with the work of transnational regulatory bodies should be analyzed in the context of the primary risks created by foreign firms, through the manufacturing of hazardous products or in engaging in risky production processes. Subjecting these foreign bodies to regulatory scrutiny (both ex ante and ex post) is problematic due to jurisdictional issues (the problem of long arm jurisdiction), as well as to differing standards of liability. 157 Second, the accountability gap is problematic in that it subjects domestic regulators to contradictory expectations-reflecting the conflict between the forces of trade liberalization and domestic regulatory oversight-which cannot be resolved at the level of a particular regulatory agency. A particularly illuminating manifestation of this conundrum is the case in which a hazardous product has entered the domestic market, drawing on a negligent assessment and certification by foreign laboratory (drawing on a bilateral conformity assessment procedure). In such circumstances, should the domestic regulatory agency and the domestic importer, which have both relied on the evaluation by the external body, receive immunity from local tortious or criminal liability? Forcing domestic regulators and firms to duplicate tests done abroad could lead to a waste of scarce administrative resources and is inconsistent with the harmonization effort of the TBT and SPS Agreements. However, the accountability gap raises valid concerns regarding the deference to transnational regulatory bodies, especially in the context of certain risk-prone products such as pharmaceutical and food products.
Two examples, taken from the U.S. and Israeli contexts, illustrate the scope of this accountability challenge. In the U.S., this challenge is exemplified by the growing discontent with the inability of the FDA to supervise the quality and safety of imported products, mainly food, drugs, and cosmetics. The 2008 Chinese Heparin contamination incident is a case in point. 158 Reports indicated that, in 2008, dozens of cases of death and hundreds of cases of physical injury reports were related to the use of Heparin, a contaminated blood-thinner drug that was manufactured by the American drug company Baxter Healthcare Corp. (Baxter) . 159 Researchers at the FDA identified the contaminant as "oversulfated chondroitin sulfate," which mimics the characteristics of Heparin, but can cause deadly reactions, 160 as the contaminant. 161 The FDA's investigation revealed that the contaminated Heparin originated in Changzhou SPL Company, Ltd. (Changzhou), a subsidiary of Scientific Protein Laboratories (SPL), which operated in Jiangsu Province. Changzhou sold the Heparin to SPL, which, in turn, sold the Heparin to Baxter. 162 Baxter purchased Heparin from not contain a vitamin necessary for the development of infants (B1) and thus caused severe health issues, some of them irreversible, and even death, to infants whose only source of nutrition was the Remedia baby formula. 169 After the case was made public at the end of 2003, public shock focused the attention on the issue of the regulation of imported food products. 170 Ultimately, an Israeli court placed most of the responsibility for the absence of B1 in the food on the German manufacturer (Humana) and on the German laboratory that checked the product. 171 The Remedia affair resulted in not only tort actions against the Israeli importer, but also in criminal indictments issued against three high-level Remedia officials, as well as against five Israeli Health Ministry officials. The final court ruling was somewhat complex, acquitting some of the defendants from several indictments and convicting them of others. While the court stated that the defendants should have done more to inspect and supervise the importation of the product it also noted the difficult dilemma underlying this case, as will be elaborated below. 172 Focusing once again on the accountability challenge, the question raised by the case is whether in a world that is increasingly dominated by free trade, should a domestic regulator formulate a policy that requires the conduct of independent tests of the quality and safety of imported goods, or can it rely on the testing and standards of other countries with which it maintains trade relations? This question has two aspects: standards (is it enough to meet a foreign standard?) and testing (is it possible to rely on testing carried out abroad by the manufacturer and/or certified laboratories?). The indictment attributed negligence to the Remedia defendants, among others, because:
[T]hey adopted a policy of complete and blind reliance on Humana in all matters of product safety, and not only were Humana products not tested by Remedia Marketing, but Humana was not even required to send to Remedia Marketing the results of its analysis of the products that Remedia Marketing had ordered. 173 The indictment of the management of the Health Ministry officials, in particular, addressed the fact that the officials "caused a reduction in the scope of testing carried out by supervisors at the quarantine stations for imported foods," and "caused the formation of an attitude at the quarantine station that resulted in minimal, if any, testing of imported foods." 174 The indictment implies that administrators cannot rely on standards and testing performed in other countries and should act independently. This approach is at odds with the attempt of the TBT and SPS Agreements to 169 remove artificial trade barriers and to encourage processes of reciprocal recognition in standards and conformity assessment. 175 The indictments issued in Remedia, especially those directed at the public officials involved, seem to reflect unwarranted disregard for the tension between the powers and capabilities of domestic administrative agencies and the international trade framework in which they fulfill their regulatory responsibilities. This disregard became apparent not only because of the criminal trial, but also because the Israeli Ministry of Trade has continued to promote a policy of mutual recognition of standards and conformity assessments within the WTO and in other contexts. In fact, the Agreement on Conformity Assessment and Acceptance of industrial products, between EU and Israel (signed on 6 May 2010 and ratified by the EU on 23 October 2012) includes an important annex in the area of pharmaceutical products. 176 Eventually, facing this seeming paradox was left for another day since the indictments against the defendants from the Ministry of Health resulted in plea bargains. 177 Nonetheless, the Court's final ruling regarding the managers of Remedia, given on 13 February 2013, seems to reflect the regulatory complexities underlying this case. The Court acquitted Remedia's CEO from most of the indictments against him, noting that his reliance on the German manufacturer and the German laboratory was reasonable under the circumstances and that Remedia was not required to re-check the products' quality in Israel. 178 The Court noted in that context that the German manufacturer adopted strict international standards such as ISO 9000 and HACCP. 179 Finally, the Court noted the lack of specific Israeli standards on baby food and quoted the Director General of the Ministry of Health, who noted that when a product certified by a reputable standard is imported to Israel the practice is that Israeli 175. These dilemmas were openly discussed in Parliamentary proceedings. For example, at the debate held in the Labor, Welfare and Health Committee of the Knesset in 2003, the Director General of the Ministry of Health, Prof. Boaz Lev, said: "We must remember that the accepted basis of checking worldwide is based on documents. In other words, certificates of analysis that arrive from the countries of origin are the basis of the checking. It is not possible and there is no way and there is no country in the world that performs this, that checks personally and rechecks all the ingredients of the food after the food has been checked in a recognized laboratory in another country. . . Just as we don't check, for that matter, when a Mercedes arrives here, whether the brakes of that Mercedes indeed stop the car. We don't check it. We know that Mercedes, the firm, is a company with a quality mark, and when a car arrives here it has its brakes and its transmission, and Mercedes cars also break down. . . When we talk about baby food and food additives, which are apparently more sensitive items, the manufacturer must have good manufacturing practices, GMP, in the country of manufacture. GMP is not something we made up. It is some worldwide standard. We don't deviate from some other world standards, we say that they should have GMP, that they should have a quality mark which conforms to very meticulous and strict procedures worldwide. authorities will not check it again. 180 The solutions available to this regulatory challenge at the domestic level tend to provide only a partial response. Broadening the scope of inspection of foreign producers and imported products is not only economically costly but also seems to be inconsistent with the WTO-inspired effort to reduce the transaction costs associated with divergent standards and compliance assurance processes. This is the route taken by the FDA Food Safety Modernization Act (FSMA), which gives the FDA more authority to ensure that foods consumed in the U.S. are safe. With this new law, the FDA is required to double the number of foreign food facility inspections each year from 2011 to 2016. 181 An opposite approach is to refrain from any inspections and impose the responsibility to inspect foreign producers on importers. This approach, which amounts to the de facto privatization of the regulatory process, is problematic in that it assumes that importers can be completely relied upon to fulfill this regulatory task. 182 A middle-way approach is to develop a risk-based inspection system, which focuses inspection efforts on importers and manufacturers that are more likely to pose a threat (based on recent incidents, reputation, geographical location of the manufacturing sites, characteristics of the product, etc.). 183 Because the regulatory problems associated with the accountability gap cannot be solved completely by unilateral steps, both regulators and firms have developed solutions that involve transnational efforts. One such approach is to create deeper relations between the regulators of different trading partners. A good example of this approach is the agreement signed between the U.S. Department of Health and Human Services and the Chinese government on cooperation and exchange with regard to the safety of food and feed. 184 The agreement established various mechanisms expected to assist the parties in fulfilling their regulatory objectives, primarily through more open and efficient exchange of information. 185 One of the interesting consequences of the agreement has been the opening of three FDA offices in China in 2008 (the first FDA offices to open outside the United States). 186 Agreements of this type can improve regulatory cooperation but cannot completely resolve the accountability gap that results from the fragmented jurisdictional structure of the international arena.
A different type of response focuses on the transnational arena, seeking to strengthen the regulatory capacities of the relevant international schemes. Two mechanisms are worth noting in this context. The first is the use of meta-regulatory schemes, such as the GFSI benchmarking criteria for food safety schemes, discussed above. 187 The second involves stricter inter-firm contractual monitoring. For example, Walmart's Standards for Suppliers Manual states that suppliers may be subject to audits by Walmart and its third party service providers and must cooperate with such audits. 188 Further, according to Walmart's 2012 CSR Report, since 2007 Walmart requires all private-brand suppliers and select categories of national-brand suppliers to obtain certification from one of the Global Food Safety Initiative's (GSFI) internationally recognized food safety standards. 189 In addition, every international market in which Walmart has retail facilities has required all facilities producing private-brand products to become certified against one of the GFSI standards. 190 C. The Democratic Challenge: Toward Diversity of Participation and Consultation Models
The expanding influence of universal administrative law norms poses a challenge to the democratic conceptions of domestic administrative law. While modern administrative law has developed sophisticated methods of public participation, these mechanisms have remained embedded in a domestic framework, disregarding the extent to which domestic administrative law is influenced by external norms. The ideological undercurrents of the general norms of global administrative law and the accountability gap discussed above emphasize the need to cope with this democratic deficit, which questions the legitimacy of the transnational normative network.
In thinking about this democratic dilemma, we develop a strategy that steers a middle course between the extremes of sovereign exceptionalism and global constitutionalism. 191 The attempt by the advocates of sovereign exceptionalism 192 to reestablish popular democracy by resisting the intrusion of external norms into the constitutional space of the nation-state seems to us to be out of touch with the empirical and normative repercussions of globalization. First, the penetration of global norms into the local realm is so pervasive that it is simply unrealistic, even for powerful countries, to resist this process. Second, the isolationists' approach disregards some positive aspects of the development of global administrative law. For example, The WTO normative framework can correct, in some cases, failures in the internal democratic system that impair the government's ability to act in the public's best interest, due to pressures of interested parties. 193 In the case of developing countries, where poverty runs deep and the regulatory framework is weak, private standards such as SA8000 may be one of the few mechanisms for improving social and environmental practices. 194 Finally, the new sovereigntists also disregard the fact that in our increasingly interconnected world, coping with global problems such as climate change, poverty, and peace keeping requires collaborative action. There is a strong moral argument for transnational collaboration, which must also be reflected in the structuring of domestic regulation. 195 However, the case for global constitutionalism or cosmopolitan democratization seems to us equally problematic. The attempt to solve the democratic deficit of the new body of globalized administrative law by embedding it in an overarching global constitutional framework (with the associated political institutions) is problematic because it disregards the gap between the proposed global constitutional structure and the socialpolitical reality. 196 A constitutional system can survive only if it is supported by a sense of civic solidarity shared by all citizens. Such solidarity does not exist at the global level. Indeed, as Jurgen Habermas argues, "peoples emerge only with the constitutions of their states. Democracy itself is a legally mediated form of political integration." 197 gration, however, is full of hurdles and its prospects to succeed at the global level seem to be very low. We argue that a preliminary response to the democratic challenge might be based on the potential for democratic innovativeness ingrained in administrative law. This thesis is based on three premises:
(1) Modern administrative law has developed sophisticated participatory mechanisms that increasingly draw on web-based platforms. 198 Such platforms can be used to support consultation efforts at the transnational level. (2) Domestic regulators are already deeply involved in transnational processes of norm-production, through both interactions with their peers at other countries and direct interaction with relevant transnational institutions. 199 This expanding transnational regulatory network can serve as a preliminary platform for incorporating civic voices in global regulatory processes. (3) Global institutions, especially private and hybrid bodies, that are involved in the transnational regulatory process, have already developed innovative mechanisms of deliberation and consultation. 200 These experiences can serve as a model for a more expansive democratic framework.
Taken together, these three premises constitute a platform for democratic innovation at the global level and, therefore, provide at least a partial response to the problems of ideological bias and accountability gap discussed above. While this vision is still far from being fully implemented, there are already varied examples that demonstrate its potential. Global CSR organizations, such as GRI, SAI, or AccountAbilty, have developed an intricate platform of governance, which allows a broad spectrum of stakeholders to take part in their daily operations and in the promulgation of new standards. 201 More established bodies, such as the WTO and the World Bank, have also started to give more attention to the link with civic society, creating special venues through which NGOs can voice their concerns. 202 The Open Government Global Partnership, initiated by President Obama in 2011, reflects a vision that links local and global processes of transparency and participation. 203 In that spirit, the opening statement of the Open Government Declaration (September 2011) states "that people all around the world are demanding more openness in government. They are calling for greater civic participation in public affairs, and seeking ways to make their governments more transparent, responsive, accountable, and effective." 204 These new forms of global governance create a reflexive potential that could counter some of the concerns noted above, e.g., the accountability gap. The incident at the Ali Enterprises textile factory in Karachi illustrates this potential. That case raises obvious accountability concerns since the Social Accountability International (SAI), the global organization responsible for the certification of the factory (through SAAS and RINA), 205 was not subject to regulatory oversight by either the Pakistani government or any international organization. Despite this regulatory lacuna, SAI has initiated a process of self-reflection, involving all the organizations involved in the certification process. This process of internal review resulted in several concrete actions, including the offering of more advanced fire safety courses for auditors and workplaces and an increase in the number of spot checks and unannounced certification audits by SAAS. 206 In Pakistan, these measures included the suspension of new SA8000 certificates until SAAS can conclude its analysis and make the necessary changes to its accreditation and certification procedures, a decision not to allow RINA to issue SA8000 certificates in Pakistan, and a decision to require all certification bodies undertaking SA8000 certifications in Pakistan to conduct unannounced fire safety inspections and report back to SAAS. 207 This process of self-reflection, which took place despite the absence of formal regulatory requirements, stemmed from SAI's character as a multi-stakeholder organization, whose legitimacy depends on the continuous support of its varied stakeholders. 208 At the same time, it is important to highlight the hurdles expected to face any attempt to develop transnational democratic processes. First, existing transnational regulatory networks tend to be insulated from civic society. 209 These networks currently constitute a closed techno-bureaucratic system, consisting of experts and bureaucrats who may resist attempts to incorporate civic voices into their working routines. Second, it is important to note the mixed record of global institutions with participatory mechanisms. Some organizations, especially in the technical domain, limit their decision-making processes to experts with little opportunities for civic input. Once again, this technocratic tendency for closure will have to be resisted. 210 Finally, it is important to clarify the limitations of this vision of administrative-based transnational democratization, which is not expected to meet the ideal of an all-inclusive global democratic framework of the type advocated by David Held. 211 Our vision is more limited in its ambitions and scope. It is based on an experimental vision of direct deliberation, which recognizes the highly fragmented structure of the globalized administrative law. It is likely to produce fragmented regulatory "publics," centered on particular regulatory subject matters. 212 Nonetheless, we think that this vision offers a more realistic response to the need to subject global processes of rulemaking to civic scrutiny than the model of global constitutionalism. Our thesis is based on a vision of fragmented democratization that seeks to expand the reflexivity and value-pluralism of this new body of law by subjecting it to diverse processes of critique, taking place simultaneously at multiple venues. This multiplicity, through its defiance of domination and exclusion, is likely to generate creative forms of critique-challenging established categories, recasting them in new light and resisting dogmatic patterns. The appeal of the nexus "creative administrative law" does not depend, therefore, on particular ideological premises, or on the promise of inter-subjective rationality, but on the capacity of creative institutions to challenge habitual social structures. In a world that cherishes diversity of thought and forms of life, this competency could play an 207 
Conclusion
Global norms are increasingly reshaping the contours and dynamic of domestic administrative law. We have shown that external influence originating in the global sphere manifests itself both in the specific contents of the regulation, in the formulation of global general standards of due process, and in the transference of enforcement powers to global bodies. In this context, we have distinguished between due process rules that focus on the fairness of the administrative process, and perfecting procedures such as rules pertaining to risk assessment. The influence of this emerging body of law is not limited to the economic domain. It also extends to the regulation of environmental and health risks. The norms of universal administrative law are the product of a highly pluralist transnational regime. This pluralistic framework influences the paths through which these administrative norms penetrate the domestic realm-either by administrative decisions or through voluntary decisions of private corporations.
In light of this complex reality, this Article has drawn attention to the challenges that administrative law faces at the present juncture: the metatheoretical challenge associated with hidden ideological presuppositions of the new universal administrative law; the challenge of the fragmentation of accountability regimes; and the democratic challenge. We cannot offer easy solutions to these challenges. However, identifying and mapping them is crucial for any long-term thinking about the administrative state in the 21st century. 
